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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢alismalar yayim-
lamaktir.

4. Yazilarin; 0zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tastyamayacak olgiide ki-
sa ya da makale formatinin siirlarin1 asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanc1 dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6z”i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin bagina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptigi kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) c¢alismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasini (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin



bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir araligi ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
adi, kitabin basildig1 yer, basim yil1 ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmin soyadi ad1, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Agilan Tazminat Davasi1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlar, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakga; metin
igindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).



12. Makalede “anlatim plani”’na veya “i¢indekiler’’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklart ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlciitlerine uyulmadigl ve olaganin iizerinde yazim yanliglarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esash diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cer-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarica Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yéonetmelik” cercevesinde
telif ve hakem fticreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
g1 takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak iizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim igin
ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar1 ile yayimlanur.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmasi halinde editoriin goriisii dogrul-
tusunda veya li¢iincii bir hakem raporu alindiktan sonra Yayin Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yayinlanmak lizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime

Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davas1”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
iS”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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ANAYASA(;ILIGIMIZDA “YARGI BAGIMSIZLIGI”
ILKESINE iLK VURGU: FERMAN-I ADALET (1875)

THE FIRST EMPHASIS ON THE PRINCIPLE OF “JUDICIAL
INDEPENDENCE” IN OUR CONSTITUTIONALISM: THE
IMPERIAL EDICT ON JUSTICE (1875)

Prof. Dr. Abdullah SEZER*
Ars. Gor. Eyiip Kaan DEMIRKIRAN**

oz

Ferméan-1 Adalet (1875), anayasacilik tarihimizde yargi bagimsiz-
ligma ilk kez acik vurgu yapilan belgedir. S6z konusu Ferman’dan bir
yil sonra, 1876°da ilk anayasamiz olan Kanun-1 Esasi ilan edilmistir. Bu
calismada Ferman’m anayasa hukuku agisindan incelenmesi amaglan-
mistir. Bu ger¢evede Oncelikle Ferman’in tarihsel arka planina degi-
nilmistir. Ardindan Ferman’in kapsam ve icerigi ile katkisi {izerinde
durulmustur. Ferman’da yer alan ilkeler, vurgular ve ifadeler mercek
altina almirken 6zellikle yarg1 bagimsizlig1 ve hak ve ozgiirliiklere ilis-
kin boyutlarma odaklanilmigtir. Bu agidan bakildiginda ilk anayasanin
ilanindan bir y1l 6nce, Ferman’da bu denli 6nemli konularin vurgulan-
masi dikkate degerdir. Buna karsin, s6z konusu Ferman’in anayasa hu-
kuku literatiiriimiizde yeterince incelenmemis ve hatta ihmal edilmis
olmas1 da elestirilmelidir. Bu ¢alismanin yazarlari, Ferman-1 Adalet’in
incelenmesine 6zgiilenen makalenin devami niteliginde olmak tizere ad1
gecen belgenin diizeltilmis bir transkripsiyonunu ve giiniimiiz Tiirkce-

Makalenin Gelis Tarihi : 03/06/2022
Makalenin Kabul Tarihi : 08/02/2023

Marmara Universitesi Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dali Ogretim
Uyesi,

e-mail: abdullah.sezer@marmara.edu.tr

ORCID: https://orcid.org/0000-0001-6633-938X

Tiirk-Alman Universitesi, Anayasa Hukuku Anabilim Dals,

e-mail: demirkiran@tau.edu.tr

ORCID: https://orcid.org/0000-0002-1729-8101



sine aktarilmis metnini de yayima hazirlamaktadirlar.

Anahtar Sézciikler: Ferman-1 Adalet, Hersek Isyani, Andrassy
Notasi, Adalet Dairesi.

ABSTRACT

The Imperial Edict On Justice (1875) is a document that is
mostly neglected in our constitutional literature. However, the
emphasis on the independence of the judiciary in this document is
very important. In fact, one year after the Edict, the Kanun-1 Esasi, our
first constitution, was promulgated in 1876. This study aims to analyse
the Edict in terms of constitutional law. However, before this, the
historical background of the Edict has been analysed
comprehensively. After analysing the historical development of the
Edict, the scope and content of the Edict and its contribution have
been emphasised. The principles, emphases and expressions in the
Edict are scrutinised. This examination has been made under the
dimension of the Edict related to the independence of the judiciary
and the dimension related to rights and freedoms. It is noteworthy that
the Edict emphasised the independence of the judiciary and rights one
year prior to the Kanun-1 Esasi. The fact that it has not been
sufficiently analysed an even has been neglected in the constitutional
law literature should be criticised. To complement this study, the
authors are also preparing a transcription of the Edict of Justice with
corrected inaccuracies and a text translated into modern Turkish.

Keywords: The Imperial Edict on Justice, The Revolt of
Herzegovina, Andrassy Note, The Circle of Justice.



CEZA MUHAKEMESI KANUNUNDA
TELEKOMUNIKASYON YOLUYLA YAPILAN ILETISIMIN
DENETLENMESI

INTERCEPTION OF CORRESPONDENCE THROUGH
TELECOMMUNICATION IN TURKISH CRIMINAL
PROCEDURE CODE

Av. Yahya YESILOGLU*
Dr. Ozde DEREBOYLULAR BAYRAKTAR**

(077

Koruma tedbirleri, maddi gergegin kesfini onceleyen ¢agdas ce-
za muhakemesi hukukunun olmazsa olmaz nitelikteki vasitalaridir.
Iletisim denetimi de islevi, niteligi ve sonugclari itibartyla en énemli
koruma tedbirleri arasindadir. fletisim denetimine dair hukuki cergeve,
Anayasa ve uluslararas1 insan haklar1 belgeleri geregince sugla etkin
miicadeleyi kolaylastirirken, keyfiligi ve kotliye kullanmalar1 dnleye-
bilecek kalitede ¢izilmelidir. S6z konusu gergeve Tiirkiye’de 5271
say1lt Ceza Muhakemesi Kanunu’nun kabulii ile 6nemli dlgiide ¢izil-
mistir. Anilan Kanun, iletisim denetimi tedbirini oldukga kat1 kurallara
baglamis ve sadece belirli sug tipleri ile sinirlamistir. Ancak Kanun’da
haksi1z uygulanan tedbirler nedeniyle 6zel bir tazminat davasi yolu
ongoriilmemesi hukuki ¢ergevenin en onemli eksikligidir.

Anahtar Kelimeler: Iletisim denetimi, ceza muhakemesi, ko-
ruma tedbirleri, 6zel yasama saygi hakki, haberlesmenin gizliligi.

Makalenin Gelis Tarihi :07/11/2022
Makalenin Kabul Tarihi : 08/02/2023

Yakin Dogu Universitesi, Kamu Hukuku, Doktora Ogrencisi,
e-mail: yyesiloglu@elmasyesiloglu.com

ORCID: https://orcid.org/0000-0002-2550-3101

Es Yazar; Yakin Dogu Universitesi Hukuk Fakiiltesi Ogretim Uyesi,
e-mail: ozde.dereboylular@neu.edu.tr

ORCID: https://orcid.org/ 0000-0002-8729-3613



ABSTRACT

Protection measures are indispensable instruments of
contemporary criminal procedure law, which prioritizes the
determination of material fact. Interception of communications is
among the most important protection measures in terms of its
function, nature, and results. The legal framework for interception of
communications should be drawn in a quality that can prevent
arbitrariness and abuse while facilitating an effective fight against
crime in accordance with the Constitution and international human
rights documents. The framework has been drawn considerably with
the adoption of the Criminal Procedure Code No. 5271 in Turkey.
This Law regulates the interception of communications with very
strict rules and limited it only to certain types of crimes. However, the
most important shortcoming of the legal framework is that the Law
does not envisage a special remedy for compensation due to unfairly
applied measures.

Keywords: interception of communications, criminal procedure,
protection measures, right to respect for private life, confidentiality of
correspondence



YARGITAY VE BOLGE ADLIiYE MAHKEMESI KARARLARI
CERCEVESINDE TiCARI UYUSMAZLIKLARIN
COZUMUNDE DAVA SARTI ARABULUCULUGA iLiSKIN
BAZI SORUNLAR

SOME PROBLEMS REGARDING PREREQUEST TO
LITIGATION IN RESOLUTION OF COMMERCIAL DISPUTES
WITHIN THE FRAMEWORK OF SUPREME COURT AND
REGIONAL COURT OF JUSTICE DECISIONS

Dr. Metin KIRATLI*
(074
Arabuluculuk alternatif uyusmazlik ¢éziim yontemlerinden biri
olup, 6325 sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu
cergevesinde taraflar1 miizakerelerde bulunmak amaciyla bir araya
getiren, onlarin birbirlerini anlamalarin1 ve bu suretle ¢ozlimlerini
kendilerinin iiretmesini saglamak i¢in aralarinda iletisim siirecinin
kurulmasini gergeklestiren, taraflarin ¢oziim iiretemediklerinin ortaya
cikmas1 durumunda ¢oziim Onerisi de getirebilen bir uyusmazlik ¢o-
zim yontemi olarak tanimlanmaktadir. Ticaret hayatinda da alternatif
uyusmazlik ¢oziim yollar1 arasinda, en fazla uygulama alani bulan
sistem arabuluculuktur. 2018 yilinda yapilan diizenleme ile Tiirk Tica-
ret Kanununun 4’ iincli maddesinde ve diger kanunlarda belirtilen ti-
carl davalardan, konusu bir miktar paranin 6denmesi olan alacak ve
tazminat talepleri hakkinda dava agilmadan 6nce arabulucuya basvu-
rulmus olmas1 dava sart1 olarak kabul edilmistir. Bu ¢alismada ticari
uyusmazliklarda dava sart1 arabuluculugun uygulamas, ilgili Yargitay
ve Bolge Adliye Mahkemesi kararlar1 ¢cercevesinde ele alinacaktir.

Anahtar Kelimeler: Arabuluculuk, ticari dava, ticarl uyusmaz-
lik, dava sart1 arabuluculuk, zorunlu arabuluculuk.
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ABSTRACT

Mediation is one of the alternative dispute resolution methods
that brings the parties together to negotiate within the framework. The
Law No. 6325 on Mediation in Civil Disputes establishes a
communication process between parties in order to ensure that they
understand each other and thus produce their own solutions, and that
can also offer a solution in case the parties cannot produce a solution.
In commercial life, the most common one, among the alternative
dispute resolutions is mediation. With the regulation published in
2018, a condition to apply to a mediator before filing a lawsuit about
claims for receivables and compensation from commercial lawsuits
specified in Article 4 of the Turkish Commercial Code and other laws
has been put forward. In this study, the application of prerequest to
litigation in commercial disputes will be discussed within the
framework of the relevant Supreme Court and Regional Court of
Justice decisions.

Keywords: Mediation, commercial litigation, commercial
dispute, prerequest to litigation, compulsory mediation.



INFAZ HAKIMLIGI
JUDGE OF EXECUTION

Osman ATALAY*

(074

Infaz ve Infaz hukuku son derece 6nemlidir. Toplumda bir sug
islendigi zaman bu su¢ ceza mahkemelerince cezalandirilmaktadir.
Ceza mahkemelerince verilen mahkimiyet kararlar1 kesinlestikten
sonra infaz edilmelidir ki toplumda caydiric1 olsun. Kesinlesen bir
mahk{imiyet kararmin nasil ve ne sekilde yerine getirilecegi Infaz hu-
kukunun isidir. Kanunsuz su¢ ve ceza olmaz ilkesi ceza hukukunun
temel ilkelerindir. Infaz da kanunsuz olmaz. Sonug olarak “kanunsuz
sug, ceza ve infaz olmaz”. Infazin kanuna uygun olarak yapilmasi agi-
sindan Infaz Savciligi ve Infaz Héakimligi son derece onemlidir. infaz
Hakimligi, 2001 yilinda 4675 sayili Infaz Héakimligi Kanunu ile huku-
kumuza getirilmis, 2020 yilinda ise 7242 sayili kanunla Infaz Hakim-
liginin yetki ve gérevleri genigsletilmis ve infaz Hakimliginde uzman-
lagsmaya gidilmistir. Boylece ceza mahkemeleri verdikleri mahktimi-
yet karar1 kesinlesince, dosyadan el ¢ekmekte ve tiim infaza iliskin
kararlar Infaz Hakimliginden alinmaktadir. Yine infaz savciliginca
infaza iliskin verilen kararlar ve cezaevi idaresince infaza iligkin yapi-
lan islemlere kars1 /nfaz Hakimligine miiracaat edilebilecektir. Bu ma-
kalede Infaz Hékimligi konusunda yapilan degisiklikler, Infaz Hékim-
liginin yetki ve gorevleri agiklanmaya ¢aligilmistir.

Anahtar Kelimeler: infaz, infaz hakimligi, denetimli serbestlik-
le erken tahliye, mahsup, miiddetname, infaz erteleme, sikayet, itiraz.
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ABSTRACT

Execution and Execution Law is extremely important. When a
crime is committed in the society, this crime is punished by the
criminal courts. Convictions rendered by criminal courts should be
executed after finalization of the decision, so that they act as a
deterrent to society. How and in what way a finalized conviction will
be carried out is the duty of the law of execution. The principle of no
punishment without law is the basic principle of criminal law.
Execution cannot be unlawful. As a result, “there iS no crime,
punishment or execution without law”. The Execution Prosecutor’s
Office and the Execution Judge are extremely important in terms of
the execution of the execution in accordance with the law. The
Execution Judge was brought into our law with the Law No. 4675 on
the Execution Judge in 2001, and in 2020, the powers and duties of
the Execution Judge were expanded with the Law No. 7242. Thus,
when the conviction decision rendered by the criminal courts is
finalized, they withdraw from the file and all decisions regarding
execution are taken from the Execution Judge. Again, it is possible to
apply to the Execution Judge against the decisions made by the
execution prosecutor's office and the execution-related actions by the
prison administration. In this article, the changes made on the Law of
Execution, the powers and duties of the Execution Judge have been
tried to be explained.

Keywords: Execution, judge of execution, early release on
probation, deduction, legal status summary, suspend the execution,
complaint, objection.



7394 SAYILI KANUNLA YAPILAN DEGISIKLIK SONRASI
VERGI SUCLARINDA ZiNCIRLEME SUC HUKUMLERININ
UYGULANMASI

IMPLEMENTATION OF SUCCESSIVE OFFENCE
PROVISIONS ON TAX CRIMES AFTER THE AMENDMENT
MADE WITH LAW NO. 7394

Gokhan KARABURUN*

(074

Suc ve cezalara iligkin temel kanun 5237 sayili Tiirk Ceza Ka-
nunu olmakla beraber, bunun disinda pek ¢ok 6zel ceza kanunu veya
cezai hiikiimler igeren 6zel kanun bulunmaktadir. Ceza hiikiimlerini
iceren tamamlayici kanunlar olarak da ifade edilen bu kiilliyatin par-
calarindan biri de, 213 sayili Vergi Usul Kanunu’dur. Vergi ceza
hukukunda temel ceza uygulama ilkelerinden farkli ve Yargitay ka-
rarlart ile bigimlenen bir uygulama pratigi olusmustur. Bunlardan
belki de en onemlisi, vergi suglarinda zincirleme sug¢ hiikiimleri uy-
gulanirken hukuki kesintinin, takvim yili veya vergilendirme dénemi
gozetilerek belirlenmesidir.

Ceza uygulamas1 yoniinden adaletsiz oldugu i¢in elestirilen bu
uygulamanin kaldirilmas1 ve bagka ihtiyaclarin da diizenlenmesi
amaciyla ¢ikarilan 7394 sayili Hazineye Ait Tasinmaz Mallarin De-
gerlendirilmesi Katma Deger Vergisi Kanununda Degisiklik Yapil-
mas1 Hakkinda Kanun ile Bazi Kanunlarda ve Kanun Hiikmiinde
Kararnamelerde Degisiklik Yapilmasina Dair Kanun, 15.04.2022
tarihli ve 31810 sayili Resmi Gazete’de yayimlanarak yiiriirliige
girmis ve 213 sayili Vergi Usul Kanunu’nda bir takim 6nemli degi-
siklikler meydana getirmistir.
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Anilan Kanun ile hiikkiim bulan en 6nemli degisikliklerden biri
ise; Yargitay ictihatlar ile uygulama alani bulan her takvim yili veya
vergilendirme doneminin ayr bir sug olarak kabul edilmesi uygulama-
sia son veren zincirleme su¢ diizenlemesidir. Makalemizde, bu degi-
sikligin sonucu olarak zincirleme su¢ hiikiimlerinin uygulanmasi yo-
niinden gozetilecek ilkeler ile uygulamada ¢ikabilecek sorunlara ilis-
kin diistince ve onerilere yer verilmektedir.

Anahtar Kelimeler: Sahte Belge Kullanma, Sahte Belge Diizen-
leme, Zincirleme Sug, Aym Sug Isleme Karari, Gergek I¢tima, Miikellef.

ABSTRACT

Although the fundamental law on crimes and punishments is the
Turkish Penal Code No. 5237, there are many special penal codes or
special laws containing penal provisions. One of the parts of this
corpus, which is also expressed as complementary laws containing
penal provisions, is the Tax Procedure Law No. 213. In tax criminal
law, an application practice that is different from the basic penalty
application principles and shaped by the Court of Cassation decisions
has emerged. Perhaps the most important of these is the determination
of the legal deduction, taking into account the calendar year or
taxation period, while applying the successive offence provisions in
tax crimes.

The Law amending the Use of Immovable Property owned by
the Treasury and amending the Value Added Tax Law and Certain
Laws and Decrees numbered 7394 (“Law No. 7394”) that enacted to
abolish this practice, which is criticized for being unjust in terms of
punishment, and to regulate other needs, has entered into force with its
publication in the Official Gazette on 15 April 2022 and it has brought
some important changes in the Tax Procedure Law No. 213.

One of the most important changes enacted by the
aforementioned Law is; successive offence regulation that puts an end
to the practice of accepting each calendar year or taxation period as a
separate crime, which finds its application area with the case law of
the Court of Cassation. In our article, as a result of this change, the



principles to be observed in terms of the implementation of the
successive offence provisions and the thoughts and suggestions
regarding the problems that may arise in practice are given.

Keywords: Using Forged Documents, Forged a Documents,
Successive Offence, Decision to Commit the Same Crime, Real
Conflict, Taxpayer



6098 SAYILI TURK BORCLAR KANUNU’NA GORE
KiRA SOZLESMESINDE TARAF DEGISIKLIKLERI

PARTY CHANGES IN THE LEASE AGREEMENT IN TERMS
OF THE TURKISH CODE OF OBLIGATIONS Law No. 6098

Umit ilker OZCAN*
(074
Kira sozlesmesi, 6098 sayili Tiirk Bor¢lar Kanunu’nun Ozel
Borg iliskileri kisminda diizenlenen ve kisiler arasinda en ¢cok akdedi-
len sozlesme tiirlerinden biridir. Taraflarim1 kiraci1 ve kiraya verenin
olusturdugu bu sézlesmede, diger 6zel hukuk sozlesmelerinde oldugu
gibi sozlesme taraflarinin menfaat dengelerinin degismesi miimkiin
olabilmekte ve bu dogrultuda 6zel hukuk soézlesmelerinde uygulama
alan1 bulan en 6nemli prensiplerden birine basvurma ihtiyaci dogabil-
mektedir. S6zlesme 6zgiirliigii veya sozlesme serbestisi seklinde ifade
edilen bu prensip sayesinde kirac1 veya kiraya veren taraf, birtakim
sartlarin varlig1 halinde kendi istekleriyle sozlesme tarafi olmaktan
cikabilmektedirler. Ancak iradi taraf degisikligi haricinde, kanundan
kaynaklanan taraf degisiklikleri de bulunmaktadir. iste bu calismada™,
TBK’nin 205, 310 ve 323. maddeleri dogrultusunda kanundan kay-
nakli kira sozlesmesindeki taraf degisikliklerinin sartlar1 ve hukuki
sonuglar1 inceleme altina alinmastir.

Anahtar Kelimeler: Kira sozlesmesi, 6zel borg iliskileri, kiraci,
kiraya veren, sozlesme 0zgiirliigii, iradi taraf degisikligi, kanuni taraf
degisikligi.

ABSTRACT

The lease agreement, which is one of the most common types of
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agreements signed between persons, is regulated under the Special
Debt Relations section of the Turkish Code of Obligations Law No.
6098. In this agreement, the parties of which are the lessee and the
lessor, as in other private law agreements, it may be possible to
change the balance of interests of the contracting parties, and in this
direction, the need to apply one of the most important principles that
find application in private law agreements may arise. Thanks to this
principle, which is expressed as freedom of contract or liberty of
contract, the lessee or lessor may voluntarily cease to be a party to the
contract in the presence of certain conditions. However, apart from
voluntary changes of parties, there are also changes of parties arising
from the law. In this study, in accordance with Articles 205, 310, and
323 of the TCO, the conditions and legal consequences of changes of
parties in the lease agreement arising from the law are evaluated.

Keywords: Freedom of contract, lease agreement, legal change
of party. lessee, lessor, special debt relations, voluntary change of party,



