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KVKKm. 17/2 i1le Mukayeseli Olarak
Kisisel Verileri Yok Etmeme Su”una
(TCKm. 138'e) Dair Hukuki Problemlerin
Degerlendirilmesi

Evaluation of Legal Problems Regarding the Crime of Failure to
Destroy Personal Data (Art. 138 of the TCC) in Comparison with
Art. 17/2 of the PDPC

Dr. Ogr. Uyesi Elif Beyza AKKANAT OZTURK?H
Ars. Gor. Can Eralp ELIiBOL<Z>

Oz:

Kisisel verileri yok etmeme sucu, 5237 sayili Tirk Ceza Kanunu’nun (TCK) “Ozel Hiikiimler” kitabinin
“Kisilere Karsi Suclar” baslikli kisminin “Ozel Hayata ve Hayatin Gizli Alanina Karsi Suclar” bélimiin-
de, 138. maddede dizenlenmistir. Buna ek olarak Kisisel Verilerin Korunmasi Kanunu’nun (KVKK’nin)
7. maddesinde Kkisisel verilerin silinmesi, yok edilmesi veya anonim hale getirilmesine dair kanuni bir
yuktmlulik éngérilmastir. Bu yukumlalige aykirilik ayni Kanun’un 17. maddesinin 2. fikrasinda suc ad-
dedilmis ve bunlarin TCK m. 138’e yapilan atif ile cezalandirilacagi ifade edilmistir. TCK m. 138 ile KVKK
m. 17/2 arasindaki iliskinin mabhiyetinin tespiti, bu calismanin amaclarindan biridir. Ayrica gerek iki
duzenleme arasindaki iliskiden gerek miinhasiran TCK m. 138’den kaynaklanan hukuki problemler ze-
rinde hususi olarak durulmaktadir. Bilhassa sucla korunan hukuki deger ve bunun uzantisi olarak magdur
ve riza meselesi hakkinda tespitler yapilmaktadir. Bu istikamette calismanin diger amaci, dogrudan s6z
konusu problemler 6zelindeki degerlendirmeler ile doktrindeki tartismalara katki sunmaktir.

Anahtar Kelimeler:
Kisisel Veri, Yok Etme Yukumliiliigii, Silmeme, Anonim Hale Getirmeme, Ozel Hayatin Gizliligi.

Abstract:

The crime of failing to destroy personal data is regulated in Article 138 of the Turkish Criminal Code
Law No. 5237 (TCC), in the section titled “Crimes against Private Life and Confidentiality of Life” of the
section titled “Crimes against Persons” of the book titled “Special Provisions”. In addition, Article 7 of
the Personal Data Protection Code (PDPC) stipulates a legal obligation to delete, erase or anonymise
personal data (storage limitation principle). Violation of this obligation is criminalised in paragraph 2
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4 Dr. Ogr. Uyesi Elif Beyza AKKANAT OZTURK - Arj. Gor. Can Eralp ELIBOL
of Article 17 of the same Code and it is stated that such violations shall be punished with a reference
to Article 138 of the TCC. Determining the nature of the relationship between Article 138 of the TCC
and Article 17/2 of the PDPC is one of the aims of this study. In addition, legal problems arising both
from the relationship between the two regulations and exclusively from Article 138 of the TCC are
emphasised. In particular, determinations are made regarding the legal value protected by the offence
and, as an extension of this, the issue of victim and consent. In this respect, the other aim of the study is
to contribute to the discussions in the doctrine with the evaluations directly related to these problems.

Keywords:

Personal Data, Responsibility to Delete and Erase, Failure to Erase, Anonymization, Right to Privacy.
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Suf mu? Doga Olayi mi? Doga Olaylari
Esnasinda Gerfekle”en Bina £6kmeleri

(TCKm. 170/1 ve TCKm.171
Kapsaminda Bir Degerlendirme)

Isit a Crime? Is it a Nature Event? Building Collapses During the
Natural Events

(An Evaluation within the Scope of TPC art. 170/1 and
TPC art.171)

Dr. Ogr. Uyesi Asiye Selcen ATAC®

Oz:

Makalede doga olaylan ve bina ckmeleri TCK m.170/1 ve TCK m.171 kapsaminda incelenmistir. Riskli
alanlann gerekli 6nlemler alinmadan imara acilmasiyla veya doga olaylariyla birlikte gerceklesen bina
cokmelerinde baglantili hangi hukuksal degerlerin ihlal edildigi, hangi haklarin korunmasi gerektigi tes-
pit edilmistir. Bdylelikle Anayasal eksende korunmasi gereken haklar ve bina cékmesi sonucunda ihlal
edilen hukuksal degerler bir arada incelenmistir. Konu ile ilgili Anayasa Mahkemesi, Avrupa insan Haklari
Mahkemesi, Yargitay ictihatlarina yer verilmistir. Her iki suc tipinin unsurlari, ayni baslik altinda ince-
lenmistir. Ozellikle doga olaylarinin, bina cékmesi neticesi meydana geldiginde nedensellik bagini kesip
kesmedigi, neticenin objektif olarak isnat edilip edilemeyecegi, somut tehlikenin hukuki niteligine ilis-
kin gérusler ve bu goruslerden dogan sonuclar tartisilmistir. Ayrica tehlikenin gerceklesmesi ile birlikte
zarar meydana gelmesi halinde uygulanacak hikumler suclarin ictimai basligi altinda ele alinmistir. Suc
tipleri, yaptirim politikasi ve muhakeme usulii bakimindan incelenmistir. Calismanin sonuc béliminde
zemin 6zellikleri itibariyle riskli alanin imara acilmasi fiilinin suc olarak duzenlenip diizenlenemeyece-
gine iliskin dneri gerekceleriyle birlikte ortaya konulmustur.

Anahtar Kelimeler:
Bina Cékmesi, Somut Tehlike, Doga Olayi, Yapi Denetimi, Kamu Gorevlisi.

Abstract:

In the article, natural events and building collapses are examined within the scope of TPC art.170/1 and
TPC art.171. The violated legal values and the rights that should be protected in the building collapses
that occur by natural events or the building collapses that occur with the opening of risky areas without
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taking the necessary precautions have been determined. Thus, the rights that should be protected on
the constitutional line and the legal values violated as a result of the collapse of the building were
examined together. The jurisdiction of the Constitutional Court, European Court of Human Rights, and
Supreme Court of Appeal are included. Elements of both crimes were examined under the same title.
The views on the legal nature of the concrete danger and the consequences arising from these views
are discussed. The views on the legal nature of the concrete danger and the results of these views are
discussed. It has been discussed whether natural events cut the causal link when a building collapses
during a natural event and whether the result can be objectively attributed to the offender. In addition,
the rules to be applied in case of damage as a result of the realization of the danger are discussed under
the heading of the combination of crimes. The types of crimes have been examined in terms of sanction
policy and criminal procedure. In the conclusion, a proposal has been forwarded together with its
justifications, regarding whether the act of opening the risky area for development in terms of ground
characteristics can be regulated as a crime or not.

Keywords:
Building Collapse, Concrete Danger, Nature Event, Building Control, Public Officer.
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Do6rdunci Ku$ak Haklar Baglaminda
Unutulma Hakkina Kita Avrupasi ve
Anglo-Amerikan Hukuk Sistemleri
Yakla$imlarinin Yargi Kararlari
Bakimindan Kar$ila$tirilmasi

The Comparison of Approaches of Continental Europe and
Anglo-American Legal Systems in Terms of the Judicial
Decisions to the Right to be Forgotten within the Context of
the Fourth-Generation Rights

Nilifer Nurbanu BAS&

Oz:

insan haklannin kategorize edilmesinde en cok kullanilan siniflandirmalardan biri hak kusaklari siniflan-
dirmasidir. Bu siniflandirmaya gdre insan haklari birinci, ikinci ve Uctncu kusak haklar olarak tc gruba
ayrilmaktadir. Buna ek olarak ginimuzdeki mahremiyet ihtiyacinin dikkate alinmasiyla dérdiinct kusak
haklar grubu ortaya cikmistir. Diger yandan Kkisisel verilerin korunmasi hakki, cagimizin neden bilisim
cagi olarak adlandirildiginin adeta bir tezahiri niteligindedir. S6z konusu hak, kisinin 6zel hayatinin
sanal dunyadaki gizliliginin bir teminatidir. Ancak teknoloji bu kadar hizli ilerlediginde kisisel verilerin
korunmasi hakkiyla birlikte bircok mesele de gin yiiziine cikmaktadir. Bunun sonucunda kisisel verilerin
korunmasi hakkiyla baglantili olarak 6éne cikan unutulma hakki dordincu kusak insan haklanndan biri
olarak kabul edilmektedir. Bu calismada kisisel verilerin korunmasi hakki genel olarak incelenecektir.
Ardindan, unutulma hakkinin kisisel verilerin korunmasi hakkiyla baglantisi saptanarak séz konusu hak,
cesitli yonleriyle mercek altina alinacaktir. En nihayetinde ise Kita Avrupasi ve Anglo-Amerikan sistem-
lerinin konuya yaklasimlari yargi kararlari Gzerinden analiz edilmeye calisilacaktir.

Anahtar Kelimeler:

Kisisel Veri, Kisisel Verilerin Korunmasi Hakki, Unutulma Hakki, Kita Avrupasi Hukuk Sistemi, Anglo-Amerikan
Hukuk Sistemi.
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Abstract:

One of the most widely used classifications of human rights is the Classification of right generations.
Accordingly, human rights are separated into three groups: first-, second-, and third-generation rights.
Additionally, considering the need for privacy today, the fourth-generation rights group has emerged.
Meanwhile, the right to the protection of personal data is almost a manifestation of the reason why
we call it the Information age of our time. This right is the security of the privacy of a person’s private
life in the virtual world. However, when technology progresses rapidly, many issues surface along with
personal data protection. As a result, a new right comes to the fore: the right to be forgotten, which
is related to the right to the protection of personal data, is recognized as one of the fourth-generation
human rights. In this study, the right to protection of personal data will be examined in general. Then, by
determining the connection between the right to be forgotten and the protection of personal data, the
right to be forgotten will be investigated in various aspects. Finally, the approaches of the Continental
and Anglo-American Systems related to the subject will be analyzed through judicial decisions.

Keywords:

Personal Data, The Right to Protection of Personal Data, The Right to be Forgotten, Continental European
Legal System, Anglo-American Legal System.
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Avusturya Fa$izmi Ustline Bir inceleme

A Review on Austrian Fascism

Dr. Ogr. Uyesi Emek BAYRAK®

Oz:

Fasizm, I. Dlnya Savasindan sonra Avrupa’da boy gostermistir. 1929 yilinda kapitalizmin icine girdigi
bunalim, isci sinifinin ve solun gicliu oldugu ulkelerde, fasizmi egemen siniflann glindemine getirmistir.
Avusturya da bu drneklerden biridir. Avusturya’da iscilerin ve 6rgutlerinin gucleri, hakim siniflan ve
iktidarda olan sagci partiyi Urkutmustir. Onlar da bu gucu kirmak icin, paramiliter glclerden yararlan-
mistir. Bunun doruga ciktigi dénemse, tek bir oy farkiyla iktidari alan Dolfuss rejimidir. Anayasanin ve
parlamentonun islevsizlestirildigi bu donemde, iscilere ve sol glclere karsi baski ve saldiri siddetlen-
mistir. Sosyal Demokrat Partinin cumhuriyeti savunma noktasindaki uzlasmaci tavri, egemen gucleri ve
Dolfuss’u cesaretlendirmistir. Fasist gidise, dnce Linz’deki isciler daha sonra da Sosyal Demokrat Parti
grev karariyla direnmeye karar vermistir. Hukimetin bu karara tepkisi sert olmus ve sosyal demokrat
yoOneticiler gérevden alinmistir. Seceneksiz kalan demokrasi giicleri, direnise gecmistir. Ancak bu dire-
nis, hukiimet tarafindan bastirilmis, parti de dahil iscilerin bitin drgutleri dagitilmistir. Ulke daha sonra
fasist Almanya tarafindan isgal edilmistir.

Anahtar Kelimeler:
Fasizm, Kapitalizm, Sosyal Demokrat Parti, Dollfus Rejimi, Direnis.

Abstract:

Fascism emerged in Europe after the First World War. The crisis that capitalism went through in 1929
brought fascism to the agenda of the ruling classes in countries where the working class and the leftwere
strong. Austria is such an example. Austrian workers and their organizations scared dominant classes
and the right wing party in the government. Hence, they utilized paramilitary forces to discourage this
power. The peak period of this utilization was the Dollfuss regime that took the power by only plus one
vote. Having made the parliament and the constitution nonfunctional, attacks against workers and
left-wing forces were intensified in this period. The reconciliatory approach of Social Democratic Party
in the defense of the Republic encouraged dominant classes and Dollfuss. First the workers in Linz and
then the Social Democratic Party decided to resist against this fascist course by going on strike. The
reaction of the government to this decision was harsh and social democrat governors were discharged.
Democtaric forces, left without options, participated the resistance. However, this resistance was
quenched by the government and all organizations of workers, including the party, were disbanded. The
country was later occupied by fascist Germany.

Keywords:
Fascism, Capitalism, Social Democratic Party, Dollfuss Regime, Resistance.
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INsan Haklari Komitesine Ardisik ve
Ko$ut Bireysel Ba$vurular

Successive and Parallel Individual Applications to the Human
Rights Committee

Dr. Ogr. Uyesi Fehmi Kerem BiLGiN®

Oz:

Evrensel ve bolgesel duzlemlerde muhtelif uluslararasi insan haklari koruma sistemlerinin es varligi,
bunlarin icerdikleri bireysel basvuru mekanizmalannin rekabeti meselesini berédberinde getirmektedir.
Bireysel basvuru ustlleri dizenleyen miteaddit antlasmalara taraf bir devlet aleyhine ayni olgular te-
melinde ayni haklarin ihlali iddiasiyla ayni kisiler tarafindan farkli uluslararasi organlara yapilmis ardisik
veya kosut basvurularin kabuli 6nemli bir soruna yola acabilecektir. Zira bireysel basvuru ustllerinin bu
surette yigilmalarina imkan tanindigi takdirde ayni vaka hakkinda ikinci sirada karar veren organ diger
organin verdigi ilk karar bakimindan fiilen bir yeniden inceleme merciine dénulsebilecektir. Bireysel
basvuru usulleri tesis eden muhtelif insan haklari antlasmalari bu sorunun dniini almak icin ayni vakaya
iliskin ardisik ve kosut basvurularin incelenmelerini yasaklayan hikimler icermektedirler. Buna karsin
Medern ve Siyasi Haklara Dair Uluslararasi Misakin Ihtiyari Protokolli daha 6nce baska bir bireysel basvuru
usilll cercevesinde incelenmis bir vakanin Insan Haklari Komitesi tarafindan incelenmesini yasaklama-
yarak bu sorun bakimindan farkli bir tavir almaktadir. Bununla beré&ber Protokol Komitenin baska bir
bireysel basvuru usili cercevesinde incelenmekte olan bir vakayi es zamanli olarak incelemesini yasak-
lamaktadir. Komite bu hikmin icerdigi temel unsurlari bireysel basvurularin kabulini kolaylastiracak
sirette yorumlamaktadir.

Anahtar Kelimeler:

insan Haklari Komitesi, Bireysel Basvuru Hakki, Ardisik Basvurular, Kosut Basvurular, Basvuru Uslllerinin Re-
kabeti.

Abstract:

The coexistence on the universal and regional planes of various international human rights protection
systems brings about the question of the competition of individual application mechanisms comprised
by these systems. The admission of successive or parallel applications made to different international
bodies by the same persons alleging violations of the same rights on the basis of the same facts against
a State party to several treaties setting up individual application procedures may lead to an important
problem. Because if such an accumulation of individual application procedures is permitted, the body
deciding on the same case in the second place may de facto become a re-examination body as regards
the first decision rendered by the other body. In order to prevent this problem, various human rights
treaties establishing individual application procedures contain provisions prohibiting the examination
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of successive and parallel applications pertaining to the same case. However, by not prohibiting the
consideration by the Human Rights Committee of a case which has already been examined under
another individual application procedure, the Optional Protocol to the International Covenant on Civil
and Political Rights takes a different position in respect to this problem. Nevertheless, the Protocol
prohibits the simultaneous examination by the Committee of a case which is being examined under
another individual application procedure. The Committee interprets the fundamental elements of this
Provision so as to facilitate the admission of individual applications.

Keywords:

Human Rights Committee, Right of Individual Application, Successive Applications, Parallel Applications,
Competition of Application Procedures.
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Parlamento Egemenliginden

Yuksek Mahkeme Hakimiyetine ingiliz
ve Amerikan Anayasal Duzenlerinin
Kar$ila$tirilmasi

A Comparative Analysis of the British and American Constitutional
Systems: From Parliamentary Sovereignty to Judicial Supremacy

Dr. Ogr. Uyesi Aslan DELICE?®

Oz:

Anayasaciligin dogdugu ingiltere’de Ortak Hukukun olgunlastirdigi ilkeye gére mutlak egemenligin sahibi
parlamento, Ulkenin Ustin kanunlarini yapmaya yetkilidir. Ne hikimetin ne de herhangi bir mahkeme-
nin parlamento iradesini degistirme, yok sayma ya da ilga etme yetkisi bulunur. Demokratik anayasacili-
gin en eski ve dzgin 6rnegi bu yonlyle daha yakindan incelenmeyi hak eder. Atlantik’in diger yakasinda
eski bir ingiliz somirgesi olarak hayata baslayan Amerika Birlesik Devletleri (ABD), anayasa yargisini ve
kati erkler ayriligini anayasa literatlriine kazandiran Ulkedir. Cok sayida anayasa hukukcusunun ifade
ettigi gibi Amerikan Yiksek Mahkemesi yalnizca hukukun ne oldugunu séylemekle kalmaz ayni zamanda
halk adina siyasi erkleri de denetler. Yaygin anayasacilik sdylemine bakilirsa anayasa yargisi isleviyle
donanmis guclil bir yuksek mahkemenin temel haklari koruyarak hukuk devletini hayata gecirmekte
daha basarili olmasi gerekir. Kdlelik ve irk ayrimciligini tahkim eden Yiksek Mahkeme kararlari, bu tlke
6zelinde anayasacilik sdyleminin gerceklerle ortismedigini ortaya koyar. Makale, ingiliz ve Amerikan
anayasal duzenlerini mukayese ederek temel haklari teminat altina alan, daha demokratik daha adil bir
Turkiye icin ipuclari yakalamaya calisir.

Anahtar Kelimeler:
Parlamento Egemenligi, Hakimler Yénetimi, Temel Haklar, Anayasacilik, Koélelik.

Abstract:

England, the birthplace of constitutionalism, upholds the principle matured by Common Law wherein
the Parliament, being the holder of absolute sovereignty, is granted the authority to enact the superior
laws of the country. Notably, neither the government nor any court is vested with the power to alter,
disregard, or revoke the will of the Parliament. In contrast, the United States has pioneered the
constitutional review and the strict separation of powers into constitutional law literature. The US
Supreme Court serves not only as a judicial arbiter of what the law is, but also as a watchdog of political
powers on behalf of the people. According to the widely accepted discourse of constitutionalism, a
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robust Supreme Court ought to be more successful in implementing the rule of law by safeguarding basic
rights. Nevertheless, the fact that the Supreme Court has issued rulings that have reinforced slavery
and racial discrimination in the past indicates a significant misalignment between the constitutional
discourse and the realities of the country. This article endeavors to compare the constitutional Systems
of two nations and to glean insights that may be useful in advancing a more democratic and equitable
Turkey that provides for the protection of fundamental rights.

Keywords:
Parliamentary Sovereignty, Judiciocracy, Fundamental Rights, Constitutionalism, Slavery.
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icra Dairelerinde Yapilan Sati$larda
Katma Deger Vergisi Uygulamasi

Value Added Tax Practice on Foreclosure Sales

Dr. Ogr. Uyesi Begiim DIiLEMRE ODEN<

Oz:

Katma deger vergisi en gelismis genel tiketim vergisi niteliginde olup Avrupa Birligi tlkeleri de dahil ol-
mak Uzere dinyanin pek cok ulkesinde uygulanmaktadir. Bu vergi, Turk Vergi Sistemi’nde 1985 yilindan
beri yer almaktadir. Katma Deger Vergisi Kanunu’nun yurirlige girmesinin en temel amaci, Avrupa Bir-
ligi mevzuati ile uyumlastirmanin saglanmasidir. Katma deger vergisinin konusunu; mal teslimi, hizmet
ifasi, ithalat ve diger bazi islemler olusturmaktadir. Katma Deger Vergisi Kanunu uyarinca mizayede
mahallerinde yapilan satislar katma deger vergisine tabidir. Katma Deger Vergisi Genel Uygulama Tebli-
gi’ne gore de icra yoluyla yapilan satislar mizayede yerlerinde yapilan satis olarak degerlendirilmekte
ve katma deger vergisine tabi tutulmaktadir. Uygulamada icra yoluyla yapilan satislarin katma deger
vergisinin konusuna girip girmeyecegi noktasinda birtakim sorunlar ve teredditler yasanmaktadir. Bu
konuda uygulamada yasanan sorunlar ve tereddutler bizi bu calismayi yapmaya yoneltmistir. Calisma ile
hem icra yoluyla yapilan satislardaki katma deger vergisi uygulamasi aciklanmakta hem de uygulamada
yasanan sorunlara c6zim &6nerilerinde bulunulmasi amaclanmaktadir.

Anahtar Kelimeler:
Vergi, Katma Deger Vergisi, Cebri icra Yoluyla Satis, Miizayede, icra Dairesi.

Abstract:

The value added tax is the most developed general consumption tax and applied in many countries of the
world, including the European Union countries. This tax has been applied in the Turkish Tax System since
1985. The main reason for introducing the Law on value added tax is to enable harmonisation with the
European Union legislation. The subject of value added tax is delivery of goods, performing a service,
importation and other transactions. The Value Added Tax Law states that sales made in auction places
are subject to value-added tax. According to the Value Added Tax General Implementation Communique,
sales made through foreclosure are sales in auction places, and sales made in enforcement offices
are subject to value-added tax. In practice, there are some problems and hesitstions on whether the
foreclosure sales are subject to value added tax or not. The problems and hesitations experienced in
practice led us to do this study. With the study, the value-added tax application in sales made through
execution is explained, and it is aimed to propose solutions to the problems experienced in practice.

Keywords:
Tax, Value Added Tax, Foreclosure Sales, Auction Places, Execution Office.
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Sanctions as a Substitute for the Use of
Force: Examining the Legal Framework
Under International Law

Kuvvet Kullanmanin ikamesi Olarak Yaptinmlar: Hukuki Cercevenin
Uluslararasi Hukuk Kapsaminda incelenmesi

Dr. Ogr. Uyesi Hatice Kibra ECEMiS YILMAZ?

Abstract:

This article investigates the use of sanctions as a tool for encouraging compliance with international
law’s prohibition of the use of force. The article gives examples of circumstances in which the prohibition
of the use of force and sanctions has been applied, as well as an analysis of the effectiveness of
sanctions in these situations. The article emphasizes the limitations of sanctions as a standalone tool
for encouraging compliance with international law, as well as the importance of carefully designing and
administering sanctions. In addition, the article indicates that, while sanctions can be an effective tool
for encouraging compliance with international law, they should not be used in place of other measures.
The article concludes with recommendations for future research and policy actions in this area, such as
the importance of considering the unintended consequences of sanctions and their impact on vulnerable
populations, as well as the importance of using sanctions in conjunction with other measures to promote
compliance with international law.

Keywords:
Prohibition of the Use of Force, Sanctions, International Law, Conflict Resolution, Charter of the United Nations.

Oz:

Bu makale, yaptirimlarin, uluslararasi hukukta kuvvet kullanma yasagina uyumu tesvik etmek icin bir
arac olarak kullanilmasini arastirmaktadir. Makale, kuvvet kullanma ve yaptirim uygulanmasina iliskin
yasagin uygulandigi kosullara ve bu durumlarda yaptirimlarin etkinligine drnekler vermektedir. Makale,
yaptirimlarin uluslararasi hukuka uyumunu tesvik etmek icin bagimsiz bir arac olarak sinirlamalarinin
yani sira yaptirimlarin dikkatli bir sekilde tasarlanmasinin ve uygulanmasinin énemini vurgulamaktadir.
Aynca makale, yaptirimlarin uluslararasi hukuka uyumu tesvik etmek icin etkili bir arac olabilmesine
ragmen, diger dnlemlerin yerine kullanilmamasi gerektigini belirtmektedir. Makale, yaptirimlarin is-
tenmeyen sonuclarinin ve bunlarin savunmasiz nufus tUzerindeki etkilerinin dikkate alinmasinin énemi
ve yaptirimlarin uluslararasi hukuka uyumu tesvik etmek icin diger dnlemlerle birlikte kullanilmasinin
onemi gibi bu alandaki gelecekteki arastirma ve politika eylemlerine iliskin dnerilerle sona ermektedir.

Anahtar Kelimeler:
Kuvvet Kullanma Yasagi, Yaptirimlar, Uluslararasi Hukuk, Catisma C6zUmdu, Birlesmis Milletler Sarti.
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Georg Friedrich Puchta,
Begriffsjurisprudenz und Genealogie
des Rechts

Georg Friedrich Puchta, Kavram Hukukculugu ve Hukukun Kdkeni

Doc. Dr. jur. Dr. Altan HEPER®

Zusammenfassung:

Zweifellos spielt die Konstuktionsjurisprudenz, besser bekannt als Begriffsjurisprudenz in der juristischen
Methodologie eine wichtige Rolle. Die Bedeutung des Begriffsjurisprudenz ist nicht nur in Deutschland,
sondern insbesondere in den Landern des kontinentalen Rechts anerkannt. Die Begriffsjurisprudenz
hat einen wichtigen Beitrag zur Grundlagenforschung des Rechtswissenschaft und des Rechts geleistet.
Ablehnung des rationalistischen Naturrechts, Rechtsgewil3heit, Rechtserkenntnis, Kontinuitat
des Rechts als Rechtsbewulitsein, Volksgeist, Rezeption, System im Recht, Recht als System von
Rechtssatzen und Begriffspyramide sind einige der Themen, die Begriffsjurisprudenz in der juristischen
Auseinandersetzungen gepragt haben.Heute sieht sich die Begriffsjurisprudenz dem Vorwurf ausgesetzt,
eine formale, an den Buchstaben des Gesetzes gebundene, lebensfremde Rechtsfindung zu sein. Ohne
die fruchtbare Auseinandersetzung der Interessenjurisprudenz, spater der Wertungsjurisprudenz mit der
Begriffsjurisprudenz hatte die heutige Rechtslehre aus unserer Sicht zweifellos nie das heutige Niveau
erreicht. Die fuhrenden Koépfe der Begriffsjurisprudenz waren Gustav Hugo, Freidrich Carl von Savigny,
Bernhard Windscheid und Georg Friedrich Puchta. In diesem Artikel soll der Versuch unternommen
werden, auf der Grundlage des bedeutenden Werkes von Puchta, ,,Cursus der Institutionen* einen
kurzen Einblick in das Rechtsverstandnis der Begriffsjurisprudenz zu geben.

Schlissel Worter:
Georg Friedrich Puchta, Konstruktionsjurisprudenz, Begriffsjurisprudenz, Begriffspramidie, Methodendiskussion.

Oz:

Hic stuphesiz Kurgu Hukukculugu (Konstruktionsjurisprudenz), daha iyi bilinen adlandirmayla Kavram
Hukukculugu (Begriffsjurisprudenz) hukuk metodolojisinde énemli bir rol oynamaktadir. Kavram hukuk-
culugunun énemi sadece ortaya ciktigi Almanya’da degil, Kita Avrupasi’nin timinde kabul gérmektedir.
Kavram hukukculugu hukukun ve hukuk biliminin esaslarini arastirmada énemli bir katki saglamistir. Akli
dogal hukukun reddi, hukukun kesinligi, hukukun bilgisi, hukukun sirekliligi, hukuk bilinci, halkin ruhu
(Volksgeist), yabanci hukukun dstlenilmesi, hukukta sistem, hukuk kurallannin sistemi olarak hukuk,
kavramlar pramidi, kavram hukukculugunun hukuki tartismalara tasiyarak damgasini vurdugu konular-
dan bazilaridir. Gunimizde kavram hukukculuguna, sekli, yasanin s6zune siki sikiya bagli, yasama ya-
banci bir hukuk yaratma metodu oldugu ithami yapilmaktadir. Menfaatler hukukculugunun, daha sonra
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degerler hukukculugunun kavram hukukculuguyla verimli tartismalari olmasaydi, bizce hukuk ogretisi
buglinkll seviyesine erisemeyecekti. Kavram hukukculugunun ileri gelen hukukculan olarak Gustav Hugo,
Friedrich Carl von Savigny, Bernhard Windscheid ve Georg Friedrich Puchta olarak sayilabilir. Bu ma-
kalenin amaci, Puchta’mn dnemli bir eseri olan “Cursus der Institutionen” (Kurumlarin Ogrenilmesi)
araciligiyla kavram hukukculugunun hukuk anlayisina bir giris yapma cabasidir.

Anahtar Kelimeler:
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Robert Nozick'in Adalet Teorist:
John Rawls'un Hakkaniyet Olarak
Adaleti Kar$isinda Yetkilendirme Teorisi

Robert Nozick’s Theory of Justice: Entitlement Theory Against
John Rawls’ Justice as Fairness

Ars. GOr. Tuba Dilsat KARATAS

Oz:

Adalet kavrami ister hukuki ister felsefi ister sosyolojik acidan ele alinsin, net bir tanimi yapilamayan ve
suibjektif nitelige sahip bir kavram olarak karsimiza cikar. Buna bagli olarak adalet kavrami her bir diisi-
nir tarafindan farkli bir sekilde ele alinir ve adalet ile neyin anlasilmasi gerektigi sorusuna farkli cevap-
lar verilir. S6z konusu her bir farkli yaklasim, adalet teorileri olarak somutlasir. Adalet teorileri, cesitli
bakis acilariyla, 6érnegin sosyalist bakis acisiyla veya liberal (klasik liberal veya neo-liberal) bakis acisiyla
da ele alinabilir. Ginumuzde neo-liberal yaklasim cercevesinde adalet kavramini ele alan dusinurlerin
basinda Robert Nozick gelir. Robert Nozick, temelde toplumsal isbirligine ihtiyac duyulmaksizin adaletin
saglanabilecegini, milkiyet hakkinin dagitiminda adaletin saglanmasinin yeterli oldugunu, dolayisiyla
sinirli (minimal) bir devletin mesru olabilecegini yetkilendirme teorisi adi altinda 6ne surer. Robert No-
zick’in bu yaklasimi, esas itibariyle John Rawls’un hakkaniyet olarak adalet teorisine getirdigi elestiriler
Uzerine insa edilmistir. Bu calismada, Robert Nozick’in yetkilendirme teorisi altinda adalet kavramina
yonelik yaklasimi, John Rawls’un hakkaniyet olarak adalet yaklasimina yonelik getirdigi elestiriler de
g6z 6ninde bulundurulmak suretiyle aciklanmaya, irdelenmeye ve degerlendirilmeye calisilmistir.

Anahtar Kelimeler:
Adalet, Robert Nozick, Yetkilendirme Teorisi, John Rawls, Hakkaniyet Olarak Adalet.

Abstract:

Whether the concept of justice is handled from a legal, philosophical or sociological point of view, it
appears as a subjective concept with no clear definition. Accordingly, the concept of justice is handled
differently and different answers are given to the question of what should be understood by justice by
each philosopher. Each different approach in question objectivises as theories of justice. Theories of
justice can also be viewed from a variety of perspectives, for example, from a socialist perspective or
from a liberal (classical liberal or neo-liberal) perspective. Today, Robert Nozick comes first among the
philosopher who deal with the concept of justice within the framework of the neo-liberal approach.
Robert Nozick basically argues that justice can be achieved without the need for social cooperation,
that it is sufficient to provide justice in the distribution of property rights, therefore, a limited (minimal)
state can be legitimate under the name of entitlement theory. Robert Nozick’s approach is essentially

n Atatirk Universitesi, Hukuk Fakiltesi, Hukuk Felsefesi ve Sosyolojisi Anabilim Dali, Erzurum Tirkiye,
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built on criticisms of John Rawls’ the theory of justice as fairness. In this study, Robert Nozick’ approach
to the concept of justice under the entitlement theory has been tried to be explained, scrutinized and
evaluated by taking in consideration criticisms of John Rawls’ the theory of justice as fairness.

Keywords:
Justice, Robert Nozick, Entitlement Theory, John Rawls, Justice as Fairness.
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Netice Sebebiyle Agirla$mi$ Suflarda
Tesebbls Meselesi»

The Issue of Attempt in Crimes Aggravated by the Consequence

Ars. Gor. Dr. Melik KARTAL®

Oz:

Bu calismayla Turk Hukukunda daha once spesifik olarak ele alinmamis netice sebebiyle agirlasmis
suclarda tesebbiis meselesi detaylica ele alinmistir. Netice sebebiyle agirlasmis suclarda tesebbis
meselesi son derece tartismalidir. Bunlardan agirlasan neticeye tesebbiis genel olarak kabul edil-
mektedir. Ancak bu kapsamda, goérinlste netice sebebiyle agirlasmis suclar bakimindan bir tartisma
bulunmasa da, gercek netice sebebiyle agirlasmis suclar bakimindan tartisma bulunmaktadir. Calis-
mamizda agirlasan neticeye tesebbise iliskin tim tartismali meselelere yer verilmistir. Keza netice
sebebiyle agirlasmis tesebbistn varligi da oldukca tartismalidir. Bunu kabul eden gorusler oldugu gibi
kabul etmeyen gorusler de bulunmaktadir. Calismamizda bu goruslerin tamami ayrintili bir sekilde ele
alinmistir. Ayrica mevcut ve ideal hukuk acisindan netice sebebiyle agirlasmis tesebbisiin uygulana-
bilirligi hakkinda kendi gdéruslerimize de yer verilmistir. Bu baglamda, Tirk Ceza Kanunu’nun konuyla
ilgili hukimlerinin tesebbis bakimindan birtakim engellere yol acabilecegi de ayrintili olarak izah
edilmistir. Ayrica buna bagli endiseleri ortadan kaldirmak adina bazi hususlarda yeni dizenlemelere
gidilmesi gerektigi ifade edilmistir.

Anahtar Kelimeler:

Netice Sebebiyle Agirlasmis Suc, Temel Netice, Ozel Netice, Agirlasan Neticeye Tesebbiis, Netice Sebebiyle
Agirlasmis Tesebbis.

Abstract:

With this study, the issue of attempt in crimes aggravated by the consequence, which has not been
specifically addressed in Turkish Law before, has been addressed in detail. The issue of attempt in crimes
aggravated by the consequence is highly controversial. The attempt to the aggravated consequence is
generally accepted. In this context, although there is no controversy in terms of crimes aggravated by the
apparent consequence, there is a controversy in terms of crimes aggravated by the real consequence. In
our study, all controversial issues regarding the attempt to the aggravated consequence are included.
Likewise, the existence of the attempt aggravated by the consequence is also very controversial. There
are opinions that accept it as well as opinions that do not accept it. In our study, all of these opinions
are discussed in detail. In addition, our own opinions on the applicability of the attempt aggravated by

(» Bu calismayi buyuk bir sabir ve titizlikle okuyup degerli fikirleriyle buyuk katki saglayan cok kiymetli meslektas-
larim; Doc. Dr. Muhammed Emre TULAY’a (Suleyman Demirel Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhake-
mesi Hukuku Anabilim Dali), Dr. Ogretim Uyesi Derya TEKIN’e (istanbul Medeniyet Universitesi Hukuk Fakiiltesi
Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali) ve Dr. Ogretim Uyesi llhan BULUT’a (Ankara Yildirim Beyazit
Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali) en icten tesekkiirlerimi sunarim.
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the consequence in terms of current and ideal law are also included. In this context, it is also explained
in detail that the relevant provisions of the Turkish Penal Code may cause some obstacles in terms of the
attempt. In addition, it has been stated that new regulations should be made on some issues in order
to eliminate the related concerns.

Keywords:

The Crimes Aggravated by the Consequence, Basic Consequence, Special Consequence, The Attempt to the
Aggravated Consequence, The Attempt Aggravated by the Consequence.
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HukUmetlere Kar$i Afilan Hak Temelli
Iklim Davalarinda Ulusal Mahkemelerin
Tutumlari

National Courts’ Approaches to Rights Based Climate Litigation
Against Governments

Dr. Ogr. Uyesi Feyzan OLGUNSOY

Oz:

insan kaynakli faaliyetler nedeniyle gerceklestigi bilimsel verilerle ortaya konulmus olan iklim degisikligi-
nin dogaya ve insan yasamina olan yikici etkilenyle miicadelede 6zellikle Paris iklim Anlasmasi’ndan sonra
ulusal mahkemelerin rolliiniin arttigi gdzlemlenmektedir. insan haklari 6gretisi devletin iklim degisikligiyle
mucadele yukumluliginu yerine getirmesi icin kabul etmesi ve uygulamasi gereken iklim politika ve ey-
lemlerinde stratejik bir arac olarak kullanilmaktadir. Ulusal mahkemeler 6niindeki iklim davalarinda hak
temelli yaklasim uygulanarak hiukimetin ve ilgili idari kurumlann iklim uyum ve mucadele politikalanni
benimsemesi ve bunlan kararli bir bicimde uygulamasini saglayan basanli neticeler elde edilmistir. Hak
temelli iklim davalarinda basvuruculann iddialanni oldukca karmasik ve cok yénlu argiimanlarla destekle-
meleri gerekmektedir. Bu argimanlar arasinda dncelikli olarak devletin iklim degisikligiyle miicadele etme
yonundeki hukuki yiktumluluginin temellendirilmesi yer almaktadir. Hikimetin anilan hukuki yakumlald-
gund yerine getirmedeki kusuru ile basvuruculann temel haklarini koruma yukumluliginin ihlal edildigi
sonucuna vanlmaktadir. Bu calismada karsilastirmali yargi kararlan arasindan secilen drneklerle devletin
iklim degisikligiyle mucadele etme yonindeki hukuki yukimliligunin temellendirilmesi, talep edilen ik-
lim eylem yaptirimina karar verilmesi ve bunun kuvvetler ayriligi ilkesi acisindan yarattigi tartismalar,
davaci olabilme sartinin ve nedensellik baginin kurulmasi gibi meseleler bakimindan sonraki basvurular
icin esin kaynagi olusturabilecek yenilikci tutumlara yer verilecektir.

Anahtar Kelimeler:

Hak Temelli iklim Davalari, Devletin iklim Eyleminde Bulunma Yukumluliigli, Urgenda Karari, Neubauer Karari,
Yuzyilin Davasi.

Abstract:

Climate change is scientifically proven to be human-induced and has devastating affects on nature and
human life. The role of national courts has increased in the fight against climate change, especially after
the Paris Agreement. Human rights doctrine is used as a strategic tool to put pressure on governments to
implement climate policies and to fulfill their obligation to combat climate change. Successful results is
obtained by utilizing a rights-based climate litigation before national courts, enabling the government
and relevant administrative institutions to adopt and implement efficient and ambitious adaptation
mitigation policies. For the rights-based climate litigation to be successful, the applicants must support
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their Claims with complex and multi-faceted arguments. Among these arguments, establishin the legal
responsibility of governments in fighting climate change is placed primarily. In this study, by examining
the cases selected from the comparative judicial decisions, innovative attitudes of national courts that
can be a source of inspiration for later applications elsewhere in the world are examined.

Keywords:

Rights Based Climate Litigation, Governmental Duty to Take Climate Action, Urgenda Case, Neubauer Case,
The Case of the Century.
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Analyzing the Universality Principle:
Qualifying Crimes and the Role of
International Judicial Cooperation

Evrensellik ilkesi Uzerine Bir inceleme: Suclann Siniflandinlmasi ve
Uluslararasi Adli isbirligi ihtiyacinin Rolu

Ars. GOr. Tansu SAYAR KANYIS?

Abstract:

The universality principle provides an exceptional international criminal jurisdiction without seeking
connection points with the forum state. This exceptional nature of the principle necessitates limiting
the number of offenses subject to it. The nature of the crimes subject to the principle should be de-
termined as they shape the way the principle is defined, regulated, and applied. Some of the crimes
in question are within this scope as they violate the jus cogens norms, while some of the others are
international organized crimes. Unlike crimes that violate jus cogens norms, it is difficult to prove the
state involvement in international organized crimes. Due to their nature, it is difficult for a state to
fight these crimes alone and it makes the state seem as if it is unable to prosecute them. Therefore,
international cooperation for these crimes should be accepted as an alternative to state involvement.
Crimes subject to the principle of universality should be analyzed by dividing them into two as “inter-
national crimes that constitute a violation of jus cogens norms” and “other international crimes”. The
first group of crimes is subject to the “direct universality principle” in which every state has a primary
obligation to prosecute. “Other international crimes”, are subject to the “indirect universality princip-
le” in which the state holding the perpetrator has a secondary obligation to prosecute that only appears
when it cannot extradite the perpetrator.

Keywords:

Universality Principle, Nature of the Crimes, The Element of State Involvement, Requirement of International
Judicial Cooperation, The Distinction between Direct and Indirect Universality Principles.

Oz:

Evrensellik ilkesi, yargilamayi yapacak devlet ile islenen suc arasinda baglanti noktasi aranmaksizin
uluslararasi ceza yargisi yetkisi saglar ve istisnai niteliklidir. llkenin bu istisnai niteligi, ilkeye tabi suclarin
sinirli sayida olmasini gerektirir. S6z konusu suclarin nitelikleri belirlenmelidir. llkeye tabi suclarin dogasi,
ilkenin tanimlanma, dizenlenme ve uygulanma bicimlerini sekillendirmektedir. S6z konusu suclardan
bir kismi jus cogens normu ihlali olusturdugundan bu kapsamdayken diger kismi uluslararasi organize
suclardir. Jus cogens normu ihlali olusturan suclarin aksine, uluslararasi organize suclara devletin
mudahil oldugunu ispatlamak zordur. Uluslararasi organize suclarin nitelikleri geregi bir devletin tek
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basina bu suclarla micadele etmesi oldukca guctirve devleti bu suclari yargilamaya muktedir degilmis
gibi gosten'r. Bu nedenle bu tip suclar icin uluslararasi isbirligi, devletin midahil olmasina alternatif
bir unsur olarak kabul edilmelidir. Oyleyse evrensellik ilkesine tabi suclar, “jus cogens normu ihlali
olusturan uluslararasi suclar”-“diger uluslararasi suclar” seklinde ikiye ayirarak incelenmelidir. *“Jus
cogens normu ihlali olusturan uluslararasi suclar”, “dogrudan evrensellik ilkesine” tabidir. Evrensellik
ilkesinin bu uygulanma bicimi, her devlete yargilama yukimluligd yukler. “Diger uluslararasi suclar”
ise evrensellik ilkesinin “dolayli evrensellik ilkesi” seklinde duzenlenip uygulanmasim saglar. Yukledigi
ya iade et ya yargila yukimluligl sayesinde, faili elinde bulunduran devlet, faili ancak sucun islendigi
yer devletine iade edemiyorsa yargilama yukimluligd altindadir ve yargilama yetkisi ikincil niteliktedir.

Anahtar Kelimeler:

Evrensellik llkesi, Suclann Dogasi, Devletin Midahil Olmasi Unsuru, Uluslararadi Adli Isbirligi Ihtiyaci, Dogrudan
ve Dolayli Evrensellik llkesi Aynmi.
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Turk Ticaret Kanunu Hukumleri
Nerevesinde Konismentonun
Yuk Teslimindeki Rolu ve Yukun
Koni“mentosuz Teslimi

The Role of Bill of Lading in Cargo Delivery and Cargo Delivery
without Bill of Lading within the Framework of the Provisions
of Turkish Commercial Code

Dr. Ogr. Uyesi Metin Ugur AYTEKIN &

Oz:

Konismento deniz tasimaciliginda kullanilan en 6nemli belgelerden birisidir. Tasinmak lUzere gemiye
yliklenen yuk Gzerinde kimin ayni hak sahibi oldugunun ve yikin kime teslim edileceginin belirlenme-
si bakimindan konismentonun énemli bir roli bulunmaktadir. Ancak deniz tasimaciligindaki teknolojik
gelismeler ve gemilerin konismentodan daha hizli sekilde bosaltma limanina ulasabilir hale gelmesi
gibi cesitli nedenlerle konismento ibraz edilmeksizin yik teslimine olanak taniyan bazi yéntemler orta-
ya cikmistir. Bununla birlikte konismentonun calinabilmesi, kaybedilebilmesi ve dolandiricilik amaciy-
la kullanilabilmesi gibi sebeplerle yikiin konismento ibraz edilmeksizin teslimi icin farkli yéntemlere
basvurulurken yasal diuzenlemelere ve sdzlesmeden dogan sartlara uyma gerekliligi bulunmaktadir. Bu
bakimdan 6ncelikle konismento karsiliginda ve konismento ibraz edilmeksizin esya teslimi hakkinda
TTK’da yer alan genel cerceve dahilinde, konismentosuz yuk teslimine dair cesitli uygulamalar ve hukuki
sorunlar hakkinda tespitlerde bulunulmasi 6nem arz etmektedir. Bu tespitler dogrultusunda yikin yanlis
kisiye tesliminin ve buna bagli olarak karsilasilabilecek olumsuz hukuki sonuclarin énlenmesi mumkin
olabilecektir.

Anahtar Kelimeler:
Konismento, Navlun Sozlesmesi, Garanti Mektubu, Telex Release, Teslim Ordinosu.

Abstract:

Bill of Lading is one of the most important documents used in maritime transportation. The bill of
lading has an important role in determining who has the real right on the cargo loaded on the ship
to be transported and to whom the cargo will be delivered. However, due to various reasons such as
technological developments in maritime transportation and ships being able to reach discharge port
faster than the bill of lading, some methods have emerged that allow cargo delivery without presenting
the bill of lading. Nevertheless, there is a necessity to comply with legal regulations and contractual
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conditions when resorting to different methods of delivering cargo without the presentation of the
bill of lading, considering the risks of theft, loss, and fraudulent use associated with the bill of lading.
Therefore, it is important to initially determine various applications and legal problems related to the
delivery of cargo without the presentation of bill of lading within the general framework under the
TCA in relation to the delivery against and without the presentation of bill of lading. Through such
determinations, it may be possible to prevent the misdelivery of the cargo and the potential negative
legal consequences associated with it.

Keywords:
Bill of Lading, Contract of Carriage by Sea, Letter of Indemnity, Telex Release, Delivery Order.

Kadir Has Universitesi | Hukuk Fakiltesi Dergisi |Haziran 2023 |Cilt: 11 - Sayi: 1



Ozel Hukuk KHASHFD C. 11 - S. 1 - Haziran 2023 -s. 345-364

Turk Spor Hukuku'nun Gelisim Surecinde
Tarkiye idman Cemiyetleri ittifaki (TiCI)
Donemi

The Alliance of Turkish Sports Societies (TICI) Period in the
Development Process of Turkish Sports Law

Dr. Onder EGE®

Oz:

Spor kulUplerinin gelisim sureci ayni zamanda spor hukukunun da gelisim sirecidir. Osmanli imparator-
lugunda Tanzimat Dénemi reformlari dogrultusunda beden egitimi dersleri ile baslayan Bati tarzi spor
faaliyetleri sonrasinda orgitlenme ve kuliplesme sureci baslamistir. ikinci Mesrutiyet ile sporun ve ku-
ltplerin hukuki stattsindeki gelisme ivme kazanmistir. Tiurkiye’nin Olimpiyat macerasi da bu dénemde
baslamistir. Turkiye idman Cemiyetleri ittifaki-TiCi (1922-1936), Turkiye’nin ilk cok sporlu spor drgiti-
dur. TiCi kamu yararina calisan dernek statlsine ve Turkiye’yi disarida temsil etme yetkisine sahipti.
Bu baglamda devletin mali yardimlar da aliyordu. TiCi’nin Turkiye genelinde federatif bir érgitlenme
yapisi vardi. TiCi ile bagimsiz bir ydnetim anlayisinin Turk sporunda hakim olmasi hedeflenmistir. TiCi
bazi kisir cekismeler ve politik hesaplar sonucu kisa slirede sporu yonetme kabiliyetini kaybetmistir. Bu
gelismeler sonunda 1936 yilinda yerini baska bir kuruma birakmistir. Ginimuz Tirkiye sporunda 7504
sayili SKSFK, bagimsizlik ve 6zerklik tartismalarini sona erdirememistir. Bu durum TiCi deneyiminin dne-
mini gostermektedir. Ancak, gonullii spor birliklerine dayali, 6zerk bir spor 6érgutlenmesi modeli olarak,
gunumuzdeki Turk spor yonetimi acisindan ise énemli dersler alinabilecek, 6zglin bir deneyim olarak
tarihteki yerini almistir.

Anahtar Kelimeler:
Spor, Cemiyet, TiCi, Spor Kuliibll, Spor Hukuku.

Abstract:

The development process of sports clubs is also the development process of sports law. After the
Western-style sports activities that started with physical education lessons in line with the reforms of
the Tanzimat Period in the Ottoman Empire, the process of organization and club formation began. With
the Second Constitutional Monarchy, the development in the legal status of sports and clubs gained
momentum. Turkey’ Olympic adventure also began in this period. The Turkish idman Societies Alliance-
TiCi (1922-1936) is Turkey’s first multi-sport sports organization. TiCi had the status of an association
working in the public interest and the authority to represent Turkey abroad. In this context, the state
was also receiving financial aid. TiCi had a federative organizational structure throughout Turkey.
With TiCi, it is aimed that an independent management approach will dominate in Turkish sports.
TiCi has weakened as a result of inter-club conflicts, frictions and divisions, just like its predecessors.
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These developments were eventually replaced by another Institution in 1936. In today’s Turkish sports,
SKSFK numbered 7504 could not end the debates on independence and autonomy. This Situation shows
the importance of the Tid experience. However, as an autonomous sports Organization model based
on voluntary sports associations, it has taken its place in history as a unique experience from which
important lessons can be learned for today’s Turkish sports management.

Keywords:
Sports, Society, TICI, Sports Club, Sports Law.
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Ta$mmazlarin Rizaya Dayali Olarak
BirleAtirilmesi ve Ayrilmasi
(ifraz ve Tevhit) islemleri

Voluntarily Consolidation and Seperation of Immovables

Doc. Dr. Ekrem KURT?®

Oz:

Tapu kutugu kural olarak parsel esasina gére tutulur. Yani her parsele tapu kitigunde bir sayfa acilir.
Parsel tasinmazin birimidir. Yani her parsel bir tasinmazdir. Kadastro uygulamasi ile tespit olunan parsel-
lerin zamanla sinirdas parsellerle birlestirilmesi veya parselin kendi icinde birden cok parsele ayrilmasi
gerekebilir. Bu islemlere birlestirme (tevhit) ve ayirma (ifraz) adi verilir. Birlestirme ve ayirma islemleri
cogu zaman cebri yani arazi toplulastirilmasinda veya imar uygulamasinda oldugu gibi mevzuat geregi
olabilir. Ancak yasal kisitlamalara uyulmak kaydiyla iradi olarak yapilmasi da mumkindir. Bu calismada
iradeye dayanan birlestirme ve ayirma islemleri incelenmistir.

Birlestirmede Onceki parsellere iliskin tapu kitigl sayfalari kapatilir ve birleserek olusan yeni parsel
icin ayri sayfa acilarak oraya tescil gerceklestirilir. Ayirmada ise 6nceki kutik sayfasi kapatilirken, yeni
olusan parsellerin her birine ayri birer kutik sayfasi acilarak buraya tescilleri gerceklestirilir.

Tarim arazilerinde ve imarli arsalarda birlestirme islemi hos karsilanir ve olumlu sonuclari vardir. Tarim
arazilerinin birlesme yoluyla biyimesi yoluyla verimliliginin artmasi umulur. imar arsalarinda ise mima-
ra sanatini icra etme imkani verecek genislik saglar.

Ayirma ise her iki tasinmaz grubunda (tarimsal ve imarli) arzulanan bir durum degildir. Zira tarimda

verimin dismesine, kentlesmede de cirkin ve kullanissiz yapilarin ortaya cikmasina neden olabilir. Bu
nedenle ayirma islemleri kamu hukuku dizenlemeleriyle ciddi sinirlamalara tabi tutulmustur.

Anahtar Kelimeler:
Birlestirme, Ayirma, Tevhit, ifraz, Arazi Kullanimi.

Abstract:

The land registry is kept on a parcel basis as a rule. In other words, a page is opened in the land registry for
each parcel. The parcel is the unit of the real estate the parcels determined by the cadaster application
may need to be merged with the adjacent parcels over time or the parcel may need to be divided into
more than one parcel within itself. These operations are called consolidation and separating. These
can often be compulsory, as in land consolidation or zoning implementation, as required by legislation.
However, it is also possible to do it voluntarily. In this study, consolidation and separating processes
based on will are examined.
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Consolidation in agricultural lands and zoned lands is welcome and has positive results. It is expected
that the productivity of farmland will increase by means of consolidation. On the other hand, in the
zoning lands, it provides the width that will allow the architect to practice his art.

Separation is not a desirable Situation. Because it can lead to a decrease productivity in agriculture and
can cause ugly and useless structures in urbanization. For this reason, Separation procedures are subject
to serious restrictions by public law regulations.

Keywords:
Consolidation, Separation, Merger, Allotment, Land Use.
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Kamu ve Ozel Hastanelerin Yogun Bakim
Unitelerindeki Tibbi Uygulama ve
Organizasyon Hatalarindan Dogan
Hukuki Sorumlulugu

Civil Liability Arising From Medical Malpractice and Organizational
Fault in Intensive Care Units of Public and Private Hospitals

Prof. Dr. Dilek OZCENGIiZ?%
Prof. Dr. Serkan CINARLI &
Ars. Gor. Munise Seray GONCU DONER
Sevcan EKiZLER GUNEY &

Oz:

Yogun bakim Unitelerinde etkin bir ekip calismasi bulunmaktadir. Yogun bakim hastalannin cogu 6limle
yasam arasinda kritik durumda bulunan hastalardir. Yogun bakimlarda cogunlukla, bdyle durumda bulunan
hastalann yer almasi nedeniyle en kiicik hatanin bedeli dahi agir olabilmektedir. Bu sebeple yogun bakim-
larda gorev yapan herkese biyuk sorumluluk dismektedir. Gerek yogun bakimlarda bulunan hastalann agir
durumda olmalan gerekse de ortamin niteligi nedeniyle tibbi uygulama hatalari 6zellik arz etmektedir.
Her seyden 6nce yogun bakimlarda calisan saglik personelinin tecrubeli, egitimli, donanimli ve yeterli
sayida olmasi gerekmektedir. Ancak bu durum 6zel ve kamu hastanelerinin sorumlulugunu sona erdirmek
bakimindan yeterli olmayip; teshis ve tedaviden, bilgilendirme ve riza alinmasindan ve organizasyon ha-
tasindan kaynaklanan sebeplerle de hastanelerin sorumlulugu dogabilmektedir. Calismada 6ncelikle yo-
gun bakimlarda meydana gelen tibbi uygulama ve organizasyon hatalari hakkinda kanuni dizenlemeler
cercevesinde kapsamli bir inceleme yapilmaya calisilmistir. Son bélimde ise kamu ve 6zel hastanelerinin
tibbi uygulama ve organizasyon hatalari sebebiyle hukuki sorumlulugu tzerinde durulmustur. Ayrica bu
incelemeler yapilirken Danistay ve Yargitay’in konu ile ilgili vermis oldugu kararlarina da yer verilmistir.

Anahtar Kelimeler:
Yogun Bakim Uniteleri, Tibbi Uygulama, Organizasyon Hatasi, Tibbi Uygulama Hatasi, Hukuki Sorumluluk.
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Abstract:

There is an effective team work in intensive care units. Most intensive care patients are in critical
condition between death and life. Even the smallest mistake can have a bad outcome, as patients in
such critical situations are mostly involved in intensivecare units. For this reason, everyone who works
in intensive care units has too much responsibility. Medical malpractice are characteristic due to both
the severe condition of the patients in the intensive care units and the conditions of the intensive care
unit. First of all, the health personnel working in intensive care units should be experienced, trained,
informed and in sufficient numbers. However, this Situation is not sufficient to end the responsibility
of private and public hospitals; hospitals may also be liable for reasons arising from diagnosis and
treatment, Information and consent, and organizational fault. In the study, first of all, it was tried to
make a comprehensive examination about the medical malpractice and organizational fault that occur
in intensive care units within the framework of legal regulations. In the last part, the civil liability
of public and private hospitals due to medical malpractice and organizational fault is emphasized.
In addition, while these examinations were carried out, the decisions of the Council of State and the
Supreme Court on the subject were also included.
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5718 Sayili Milletlerarasi Ozel Hukuk ve
Usul Hukuku Hakkinda Kanun

Madde 55/2 Hukmunde Yer Alan
Tenfiz Engelleri

Reasons of Objection to Enforcement of Foreign Judgments
Regulated in Article 55/2 of Turkish Code on Private International
and Procedural Law

Dr. Ogr. Uyesi Begiim SUZEN&

Oz:

Yabanci mahkeme kararlarinin Turkiye’de icra edilebilmeleri icin tenfiz edilmeleri gerekmektedir. Tenfiz
kosullari 5718 sayili Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun’un 50, 54. maddelerinde
diizenlenmektedir. Bu hiikiimlerin yani sira, MOHUK m. 55/2 diizenlemesinde, davalinin itirazi sartina
bagli olarak iki tenfiz engeli daha 6ngérilmustir: yabanci mahkeme ilaminin kismen ya da tamamen ye-
rine getirilmis olmasi ve yabanci mahkeme kararinin yerine getirilmesine engel bir sebebin ortaya cikmis
olmasi. Yabanci mahkeme ilaminin “yerine getirilmis olmasina” iliskin itirazin borcun karar sonrasi ifa
edildigine dair oldugu konusunda bir tereddit bulunmamaktadir. Buna karsilik, kanunda, “ilamin yerine
getirilmesine engel sebebin ortaya cikmasi olmasi” durumu ile hangi hallerin kastedildigi aciklanmadigi
ve bu durumun hangi hukuka goére tespit edilecegi acikca belirtilmediginden, s6z konusu hikmin doktrin
ve uygulamada farkli sekillerde yorumlandigi goérulmektedir. Bu makalede, tenfize konu ilamin kismen
veya tamamen yerine getirilmis olmasi ile ilamin yerine getirilmesine engel bir sebebin ortaya cikmis
olmasi durumlari ayri ayri degerlendirilecektir.

Anahtar Kelimeler:
Yabanci Mahkeme ilami, Tenfiz, ifa, Takas, Zamanasimi.

Abstract:

Enforcement conditions of foreign judgments are regulated in articles 50 and 54 of Turkish code on
private international and procedural law. In addition to these provisions, in article 55/2 of Turkish
code on private international and procedural law, two more reasons of objection to enforcement are
regulated depending on the objection of the defendant: fulfillment partially or completely of the
foreign judgment and the emergence of a reason preventing the execution of the foreign judgment.
The fulfillment of the foreign court decision means without a doubt that the debt has been fulfilled
after the decision. The provision in question is interpreted in different ways in doctrine and practice,
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since it is not explained what is meant by the circumstance of “the emergence of a reason preventing
the execution of the foreign judgment” and it is not clearly specified under which law this Situation
will be determined. In this article, the reasons of objection to the enforcement of foreign judgments
regulated in article 55/2 of Turkish code on private international and procedural law will be evaluated.
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Motorlu Araf iSletenin Karayollari
Trafik Kanunu m. 85/f. I Uyarinca
Kusursuz Sorumlulugu

Motor Vehicle Operator’s Liability without Fault According to the
Highway Traffic Code Art. 85/I

Ars. Gor. Fatma Begim YESILLERO

Oz:

Motorlu aracin isletilmesinden dogan sorumluluk, Karayollari Trafik Kanunu’nun (KTK) 85. maddesinin
ilk fikrasinda, agirlastinlmis kusursuz sorumluluk tird olan tehlike sorumlulugu seklinde dizenlenmistir.
ilgili hikme gore, motorlu aracin isletilmesi bir kimsenin 6limine veya yaralanmasina yahut bir seyin
zarara ugramasina neden olmus ise motorlu aracin bir tesebbusiin unvani veya isletme adi altinda ya
da bu tesebbus tarafindan kesilen bilet ile isletilmesi halinde, motorlu aracin isleteni ve bagli oldugu
tesebbisun sahibi dogan zarardan mustereken ve muteselsilen sorumludur. Hikimde ifade edildigi tze-
re KTK m. 85/f. | anlaminda sorumluluk, motorlu aracin isletilmesinden meydana gelen zararlarda s6z
konusudur. Motorlu arac sayisinin her gecen gun artis gostermesi, kacinilmaz bir sekilde bu araclann
isletilmesi nedeniyle meydana gelen kazalarda da artisa neden olmaktadir. Bu sebeple KTK m. 85/f. I’e
iliskin sorumlulugun belirlenmesi konusu da giderek 6nem kazanmaktadir. Calismada, motorlu araclann
isletilmesi dolayisiyla gerceklesen kazalarda hangi esaslara bagli olarak KTK m. 85/f. | uyarinca kusursuz
sorumlulugun (tehlike sorumlulugunun) dogacaginin tespit edilmesi amaclanmistir.

Anahtar Kelimeler:
Motorlu Arac, isleten, Tesebbis Sahibi, Sorumluluk.

Abstract:

According to the Highway Traffic Code Art. 85/1, if the operation of a motor vehicle causes death or injury
of a person or property damage, the operator and the undertaking company (if the vehicle is operated
under the name of the company or with a ticket issued by the company) will be liable jointly and
severally. The liability without fault arising from Art. 85/1 is related to the operation of a motor vehicle.
The article in question constitutes a case of danger liability. The number of the motor vehicles in traffic
is increasing day by day. For this reason operational accidents also inevitably increases. Therefore the
issue of determining liability according to Art. 85/1 has become more significant. In this research it is
aimed to identify the principles of the danger liability arising from the operation of the motor vehicles.
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Motor Vehicle, Operator, Undertaking Company, Liability.
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